STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
XYZ PRI NTI NG |NC.,
Petiti oner,
VS. CASE NO. 93-0338

DEPARTMENT OF REVENUE,

Respondent .

N N N N N N N N N

RECOMVENDED ORDER

The above-styl ed case has been presented by stipulation filed Decenber 15,
1993.

APPEARANCES
The parties were represented at the hearing as foll ows:

For Petitioner: David M Carr
David M chael Carr, P.A
600 East Madi son Strett
Tanpa, Florida 33602

For Respondent: Eric J. Tayl or
Assi stant Attorney GCeneral
Ofice of the Attorney General
The Capitol, Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

The issue in this case is whether Petitioner is liable for certain taxes
and, if so, how nuch.

PRELI M NARY STATEMENT

By Notice of Decision dated April 24, 1992, Respondent informed Petitioner
that the assessment of corporate intangible tax and sales tax was correct. The
amount s assessed are $44,151.77 for sales tax fromJune 1, 1985, through March
31, 1990, and $1297.08 for corporate intangible tax fromJuly 1, 1985, through
March 31, 1987.

On Notice of Reconsideration dated Novenmber 24, 1992, Respondent i nforned
Petitioner that the assessnent of sales and use tax was correct. The anount
assessed is $44,151.77 for sales and use tax fromJune 1, 1985, through March
31, 1990.



On January 19, 1993, Petitioner served its petition for hearing. The
petition chall enges the proposed assessnent of sales and use tax, intangible
tax, and indigent health care tax.

The parties presented the case by stipulation filed Decenber 15, 1993.
Attached to the stipulation are four exhibits, which are all admtted. In a
| etter acconpanying the stipulation, petitioner concedes that the assessnent is
correct as to the intangible tax concerning accounts receivable and treasury
st ock.

The parties were given until January 5, 1994, within which to file proposed
recommended orders. Petitioner filed no proposed reconmended order. Respondent
filed a proposed recomended order on January 12, 1994. Although late and thus
not entitled to rulings, Respondent's proposed findings generally reflect the
factual stipulations.

FI NDI NGS OF FACT

1. Petitioner is a Florida corporation with its principal place of
busi ness in Manatee County, Florida. Petitioner is in the printing business.
Specifically, Petitioner produces, manufactures, assenbles, and publishes
t el ephone directories for nobile honme parks in Florida.

2. Al of Petitioner's work in connection with these directories takes
place in Florida. The directories list the nanes, addresses, and tel ephone
nunbers of residents of the nobile home park for which the directory is
prepared. The directories also contain advertisenents, which Petitioner
solicits fromnerchants seeking to sell goods or services to the nobile hone
park residents.

3. Following the production of the directories, Petitioner distributes
themto the nobile home park residents, who maintain possession of the
directories. However, Petitioner retains ownership of each directory, even
after it is distributed.

4. Petitioner is solely responsible for the manufacture and distribution
of the directories.

5. Petitioner owns accounts receivable reflecting nonies owned it by
entities for which Petitioner has perforned work. Petitioner owns treasury
st ock.

6. Following an audit, Respondent issued its Intent to Make Sal es and Use
Tax Audit Changes. The proposed changes assessed additional sales and use taxes
of $44,151.77, intangible tax of $1297.08, and $194,75 of health care tax.

7. The bases of proposed liability for the sales and use tax were for the
publication and distribution of directories for which no sales or use tax had
been collected and for the sale of advertising during the period of the service
tax fromJuly 1, 1986, through Decenber 31, 1986, for which no sales tax on
advertising had been collected.

8. The basis of proposed liability for the intangible tax was for the
failure to pay intangi ble tax on accounts receivable and treasury stock



9. The basis of proposed liability for the health care tax was for the
failure to pay the H |l sborough County Health Care Tax and Discretionary Sal es
Surt ax.

10. On February 11, 1991, Petitioner protested the proposed assessnents.
On April 24, 1992, Respondent issued its Notice of Decision sustaining the
proposed sal es and use tax and intangi ble tax, but elimnating the proposed
heal th care tax.

11. On May 12, 1992, Petitioner filed a Petition for Reconsideration
concerning the proposed sales and use tax. On Novenber 24, 1992, Respondent
issued its Notice of Reconsideration sustaining the proposed sal es and use tax.

12. On January 21, 1993, Petitioner tinely filed its petition for a formal
adm ni stration hearing.

13. Subject to the accuracy of its |legal position, Respondent's assessmnent
is factually accurate. Petitioner will pay the assessed ambunt of sal es and use
tax, plus interest, if its position is not sustained follow ng the concl usion of
this proceeding, including judicial review

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties. Section 120.575, Florida Statutes. (Unless
otherwi se indicated, all references to Sections are to the 1993 Florida
Statutes. All references to Rules are to the Florida Adm nistrative Code.)

15. Neither party has raised the issue whether the portion of this case
concerning liability for the former tax on services requires consideration by a
panel of hearing officers and the issuance of a final order, as provided by
former Sections 120.575(1) and 120.65(5) (Fla. Stats. 1987).

16. Section 212.05 recogni zes a taxable privilege for

selling tangi ble personal property at retai
inthis state, . . . or who rents or

furni shes any of the things or services
taxabl e under this chapter, or who stores for
use of consunption in this state any item or
article of tangible personal property . . .
and who | eases or rents such property wthi
the state.

17. A tax of 6 percent is inposed on the "sales price of each item or
article of tangible personal property when sold at retail in this state,”
pursuant to Section 212.05(1)(a)l.a.

18. Section 212.02(15)(a) provides that a "retail sale" or "sale at
retail"

neans a sale to a consuner or to any person
for any purpose other than for resale in the
form of tangi ble personal property or
services taxable under this part, and



19.

20.

21.

article of tangible personal

i ncludes all such transactions that may be
made in lieu of retail sales or sales at
retail.

Section 212.02(17) defines "sales price" as

the total anount paid for tangible persona
property, including any services that are a
part of the sale, valued in noney, whether
paid in noney or otherw se, and includes any
amount for which credit is given to the
purchaser by the seller, without any
deduction therefromon account of the cost of
the property sold, the cost of materials
used, |abor or service cost, interest
charged, |osses, or any other expense

what soever.

Section 212.02(20) states that tangi bl e persona

means and i ncl udes personal property which
may be seen, wei ghed, neasured, or touched or
is in any manner perceptible to the senses
The term "tangi bl e personal property"
does not include stocks, bonds, notes,
i nsurance, or other obligations or
securities; [or] intangibles as defined by
the intangible tax |aw of the state .

property

A tax of 6 percent is inmposed on the "cost price of each itemor

property when the sane is not sold but

is used,

consuned, distributed, or stored for use or consunption in this state," pursuant
to Section 212.05(1)(b).

22.

23.

Section 212.06(1)(b) adds:

Except as otherw se provi ded, any person who
manuf act ures, produces, conpounds, processes,
or fabricates in any manner tangi bl e persona
property for his own use shall pay a tax upon
the cost of the product nanufactured,
produced, conpounded, processed, or
fabricated wi thout any deduction therefrom on
account of the cost of material used, |abor
or service costs, or transportation charges,
notw t hst andi ng the provisions of s. 212.02
defining "cost price."

Section 212.02(21) states that "use"

means and includes the exercise of any right
or power over tangible personal property

i ncident to the ownership thereof, or
interest therein, except that it does not
include the sale at retail of that property
in the regular course of business.



24. The subject transaction resenbles the transaction in which a publisher
sells advertising for inclusion in a "shopper"- type newspaper that is
distributed for free. The taxation of the latter transaction is the subject of
Rul e 12A-1.008.

25. Rule 12A-1.008(2)(d)3 addresses the publisher of an advertising insert
that is not taxed as a "newspaper." Wen the publisher incorporates the insert
into a publication to be given away, the publisher nmust self-accrue and pay use
tax based on the cost price.

26. Rule 12A-1.008(2)(c)2 defines "cost price" as

the actual cost or printing of newspapers,
magazi nes, and ot her publications, wthout
any deductions therefromon account of the
cost of materials used, |abor or services
cost, transportation charges, or other direct
or indirect overhead costs that are a part of
printing costs of the property.

27. Rule 12A-1.008(2)(d)4 al so addresses the publisher of an advertising
insert that is not taxed as a "newspaper.” This provision recognizes that no
sales or use tax is due on the paynent froman advertiser to a publisher that is
to deliver the advertising copy to potential buyers.

28. The subject transaction is simlar to the transacti on between
advertisers and the publisher of flyers or shoppers that do not neet the
definition of newspapers. The retention of title by Petitioner is irrelevant.
The key factors are that Petitioner, |ike the shopper publisher, sells
advertising, prints the mediumby which the advertising is dissem nated, and
distributes the publication for free to persons who are potential custoners of
the advertisers. Like some shoppers that contain news, the subject tel ephone
directories also contain nonconmercially useful information in the form of nanes
and addresses of nobile home park residents. But the tel ephone directories do
not and coul d not exist but for the presence of the adverti sing.

29. Based on the foregoing, Petitioner is liable for a use tax on the cost
of the materials and other itens used or consuned in the production of the
directories, but this cost price does not include advertising revenues. Under
t he conventional sales and use tax on tangi bl e personal property, Petitioner is
not liable for any sales or use tax on the advertising revenues, nor do the
advertising revenues formpart of the sale price under the sales tax or the cost
price under the use tax.

30. However, the advertising revenues were subject to the sales tax on
services during the latter half of 1986. For this limted period, Petitioner is
liable for sales tax on the advertising revenues.

31. Gven the fact that no conventional sales tax is due and the
advertising revenues are not part of the cost price, there is no pyramding or
duplication of the conventional sales or use tax with the services tax.



RECOMVENDATI ON
Based on the foregoing, it is hereby

RECOMMVENDED that a final order be entered determ ning that, for each
assessed period, Petitioner is liable for the assessed corporate intangi ble tax
plus interest, the use tax on the cost price of the materials and other covered
items plus interest, the sales tax on services on the advertising revenues, but
not for any sales tax apart fromthe period covered by the sales tax on
servi ces.

ENTERED on January 25, 1994, in Tall ahassee, Florida.

ROBERT E. MEALE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
on January 25, 1994.

COPI ES FURNI SHED:

David M Carr

David M chael Carr, P.A
600 East Madi son Street
Tanpa, Florida 33602

Eric J. Taylor

Assi stant Attorney Genera

Ofice of the Attorney Genera
The Capitol, Tax Section

Tal | ahassee, Florida 32399-1050

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

Li nda Lettera, General Counse
Depart ment of Revenue

204 Carlton Buil ding

Tal | ahassee, Florida 32399-0100



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



